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228 COLUMBIA LAW REVIEW 

public and private money was contemplated. The dissenting opinion 
in the instant case seems to have more successfully analyzed the policy 
involved. 

Public Lands — Minerals — Cancellation of Patent. — In a suit by the 
United States to cancel a patent for indemnity lands, the evidence 
showed that when the patent was sought and obtained, on affidavits 
that the lands were non-mineral, they were known by the defendant 
company's officers to be valuable for oil. Held, the relief sought should 
be granted. United States v. Southern Pac. Co. (1919) 40 Sup. Ct. 47. 
All mineral lands other than those containing coal and iron were 
excluded from the grant under which the patent in the instant case was 
issued. 14 Stat. 292. Before the issuance of a patent, the duty of 
determining the character of the land rests with the Land Department, 
Shaw v. Kellogg (1898) 170 U. S. 312, 18 Sup. Ct. 632; see Barden v. 
Northern Pac. B. B. (1894) 154 U. S. 288, 330, 14 Sup. Ct. 1030, and 
the subsequent discovery of minerals does not per se affect the title. 
Shaw v. KeUog, supra; Davis's Adm'r v. Weiblold (1891) 139 TJ. S. 
507, 11 Sup. Ct. 628. However, the courts may inquire into the circum- 
stances surrounding the issuance of a patent and set it aside if obtained 
by fraud or mistake, Johnson v. Towsley (1871) 80 U. S. 72, though 
the issue must be raised directly and not by a collateral attack. Burke 
v. Southern Pac. B. B. (1914) 234 U. S. 669, 34 Sup. Ct. 907. But clear 
and convincing proof of fraud is necessary, Diamond Goal & Coke Go. 
v. United States (1914) 233 TJ. S. 236, 34 Sup. Ct. 507, as will be appre- 
ciated by a comparison of the instant ease with United States v. South- 
em Pac. Co. (D. C. 1919) 260 Fed. 511, in which the evidence of fraud 
was held insufficient. 

Specific Performance — Cancellation of a Deed— Contract to Sup- 
port. — The plaintiff, the aged father of the defendant, contracted to 
convey his mortgaged property and business to his son, the deed to be- 
come absolute on the son's paying the mortgage out of the profits of the 
business; the son then to execute a lease of the premises to the father 
for his life, and to provide his living expenses. The plaintiff per- 
formed his side of the agreement but the son later abandoned the busi- 
ness and refused to provide the living expenses. The plaintiff filed a 
bill to have the land reconveyed. Held, that reconveyance would be 
denied but specific performance of the son's promise to furnish a living 
granted. Whitman v. Whitman (Mich. 1919) 174 W. W. 153. 

Ordinarily non-performance by the grantee will not entitled the 
grantor to a cancellation of the deed in equity. Chicago etc. By. v. Tit- 
terington (1892) 84 Tex. 218, 195 S. W. 472. But, because of the hard- 
ship caused the grantor, by the grantee's breach of his promise to sup- 
port his parent, in cases similar to the instant one the courts have con- 
sidered them apart from the general rule, Huffman v. Bickets (1916) 60 
Ind. App. 526, 111 N". E. 322; Bruer v. Bruer (1909) 109 Minn. 260, 123 
If. ~W. 813, and have allowed a reconveyance of the property either on 
the theory that the grantee's promise was a condition subsequent pres- 
ent in fact or implied in law; Huffman v. Bickets, supra; contra, Brand 
x. Power (1900) 110 Ga. 522, 36 S. E. 53; or that the agreement created 
an implied trust; Brant v. Bell (1904) 26 R. I. 288, 58 Atl. 951; or to 
prevent a multiplicity of suits and because of the uncertainty of the 
damages at law; Bussell v. Bobbins (1910) 247 111. 510, 93 1ST. E. 324; 



